
 

 

 
 

 

 

 

 

 

 

 

 

 

Recognising Parent and 
Child Relationships Part 2 

 

 

 

 

Elise Croft, Partner 
Kott Gunning 

 



 

 

_________________________________________________________________________________ 

1735627  © Kott Gunning Page 2 

This is part two of a two part article on the various parent and child relationships recognised in 
Western Australia in contested deceased estates, which necessarily involved an analysis of:  

(a) the Family Provision Act 1974 (WA) (FPA), the Administration Act 1903 (WA) 
(Administration Act) and the Wills Act 1970 (WA) (Wills Act); 

(b) relevant case authority; and 

(c) the utility of DNA evidence. 

This part of the article will deal with item (c). 

IS THERE A ROLE FOR DNA? 

When the biological relationship between a party (to estate proceedings) and the deceased is 
in issue, DNA testing via a simple non-invasive mouth swab can be of great assistance.  
However that presupposes that the party is happy to have such DNA testing conducted.  Often 
that is not the case. 

Assuming at least one party is unwilling to provide a DNA sample, there are two possible 
sources of power by which a Court can compel such provision. 

The first is Order 28 rule 1(1) of the Rules of the Supreme Court 1971 (“the Rules”).  This 
section provides that, should it be necessary to consider the question of the physical and 
mental condition of any party, an opponent may serve a notice on them to submit to a medical 
examination. 

The second is the inherent jurisdiction of the Supreme Court (“the Court”) to make orders under 
Order 1 rule 3A of the Rules.   

Whether exercising a power under Order 28 rule 1 or Order 1 rule 3A, there is a strong 
discretionary element involved.  The cases in this area show just how hard the exercise of that 
discretion can be, particularly in light of fundamental human rights. 

THE CASES 

In the 2002 case of McComish v Sharpe1, the Defendant executors applied under Order 28 
Rule 1 for the claimant and her infant son – who claimed to be the child of the deceased – to 
submit to DNA testing.  The deceased had admitted paternity of the infant on oath, but later 
expressed doubts, to the executors, that he was the father. The mother refused (also on behalf 
of her child) to submit to DNA testing. 

Master Bredmeyer was satisfied that the Supreme Court of WA had inherent jurisdiction to 
exercise its discretion to make the orders, and that it could also make the orders under Order 
28 Rule 1 of the Rules.  In his reasons, however, he distinguished between the position of a 
child and the position of an adult. 

He relied on a 1972 House of Lords decision that held the court had power to order a child to 
take a blood test in order to help determine paternity.2  He then went on to note that the position 

                                                           

1 [2002] WASC 96. 
2 S v McC; W v W [1972] AC 24. 



 

 

_________________________________________________________________________________ 

1735627  © Kott Gunning Page 3 

is less clear in relation to adults, citing from the judgment in the House of Lords decision 
mentioned above.  However he concluded the Court had the inherent power. 

It came down to an acknowledgement that the Court could not compel someone to undergo 
the test in the sense of holding them down and taking the test.  However they could order that 
such test be undertaken, failing which, for example, a stay of proceedings would occur. 

The Master summarised this as follows: 

What the courts cannot do directly, they do indirectly. Every day in the United Kingdom 
at that time, the courts ordered plaintiffs (adult and children) to undergo medical 
examinations, including blood tests. That was done in the interests of producing a fair 
and satisfactory trial. If the plaintiff does not obey the order - he will not be assaulted 
and held down while the blood is taken from him forcibly. But if he has no good excuse 
why he does not obey the order, there will be a stay or dismissal of his action. The 
court has that power as part of its ancillary jurisdiction. 

Master Bredmeyer ordered that the mother and child submit to testing, stating that it was 
entitled to determine the issue on the best scientific evidence available: 

Why should the court decide a case on the less perfect evidence, when the better 
evidence can be obtained relatively cheaply and speedily (and) an order for DNA may 
very well achieve the settlement of this case?3 

In exercising his discretion in favour of making the order, the Master was clearly swayed by 
the effect of the information on the claimant mother and her son.  He said:4  

It was argued for [the claimant mother] that this test could produce a trauma for [her 
infant son]. [The son] has grown up believing that [the deceased] was his father and 
that belief may be exploded. I think that argument is specious on these facts. [The 
son] has never known his father. As I understand it, the father died without seeing 
him. If the DNA tests show that the deceased was not his father, [the claimant mother] 
may then attempt to take up a relationship with the true father, or she may not. If she 
does, [the son] may get a live father out of that, or he may not. [The claimant mother] 
may be able to get some child maintenance out of the true father. If the DNA tests 
show that the deceased is the father, [the son] may enjoy some love and support from 
the defendant grandparents.  

If there is no DNA test and [the claimant mother] wins the case and establishes 
paternity on the other evidence, the defendants may never accept the court's decision 
and may withhold any love and support from [the son]. They are more likely to accept 
a 99 per cent sure scientific test than a court order based on the balance of 
probabilities. 

In 2007, in Hallett & Anor v Cottam5, the Court was prepared to order DNA testing under its 
inherent jurisdiction of an adult claimant who, it was being argued, was not a child of the 
deceased.  In that case, no Order 28 Rule 1 notice had been served by the defendants on the 
claimant.   In obiter, the Court rejected the claimant’s contention that an assessment of 
“physical and mental condition” under Order 28 Rule 1 did not include the taking of a mouth 

                                                           

3 Ibid. at [13].  
4 McComish v Sharpe [2002] WASC 96 at [13] and [14]. 
5 [2007] WASC 147. 
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swab for DNA analysis. The Judge said: “I am far from convinced that order 28 rule 1 is… 
incapable of application to examinations to determine genetic make-up”.  

The Court went on to exercise its inherent jurisdiction to require the DNA test, emphasising its 
contribution to the resolution of the issues as well as the lack of any prejudice to the claimant.  
On the issue of discretion the Court said: 

(a) The need for DNA test needs to be reasonable in the interests of justice, 
because it is an invasion of liberty; 

(b) There needs to be an honest and reasonable belief that there was a doubt 
as to paternity, and that doubt itself had to be reasonable; and 

(c) The test itself had to have some utility (i.e.: the DNA relationship being tested 
had to actually assist with the fundamental question in issue). 

Then in 2013 things changed for adults (of capacity) refusing consent. 

In the Court of Appeal decision of Furesh v Schor [2013] WASCA, the issue was whether the 
respondent was a child of the deceased, the product of an affair the deceased had in Austria 
in 1960.  It was the respondent that wanted a DNA test to be conducted.  She wanted the 
appellant to give a mouth swab to determine if there was a relationship.  However the appellant 
refused to give the sample. 

The Master had originally decided she should submit to a mouth swab so that a sample could 
be taken. He made orders, in substance, for the provision by each person of a mouth swab for 
DNA analysis, the analysis of the samples by a laboratory, and the provision of a copy of the 
laboratory's report of the analysis to each party.  The form of the orders were such that it 
mandated the respondent’s swearing of an affidavit stating that she consented the sample 
being taken.   

The Master said he was bound to follow the decision in Hallett because it was not ‘plainly 
wrong’.   

The Court of Appeal overturned his decision.  It held that the Court did not have inherent 
jurisdiction to make orders that a person of full age and capacity submit to DNA testing.  It said 
that: 

(a) The previous decision in Hallett v Cottam was wrong, in that it relied upon a 
“minority view” expressed in a House of Lords decision, S v S [1972] AC 
which was itself wrong. 

(b) There was no distinction between the Court being unable to compel a 
competent adult to take a blood test “against his will” on the one hand, and 
on the other, being competent to make orders that a person “submit” to a 
blood test.  Newnes JA said:  

“it has for a very long time been established at common law that a 
person has a right of control and self-determination in respect of his or 
her body (and) to order such a procedure against the person’s will would 
be an important inroad into a fundamental right and justice would not be 
served by such an inroad…”. 
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The Court’s fundamental issue in this case seemed be the form of the Master’s Orders. His 
Honour Justice Murphy said: 

 This effectively dealt with a plaintiff asking a defendant to submit to a test which the 
plaintiff would then (we assume) use in evidence in support of their claim. 

 This would mean that the process would continue to be used by the plaintiff against the 
defendant, whether or not the defendant submits to the testing.   
 

 His Honour said this was not an order that said the defence will be struck out if she 
doesn’t undergo a medical examination.  I.e.: effectively an order for summary 
judgment for the Plaintiff.  The form of the orders indicated their purpose was to require 
the defendant to submit to physical interference on pain of contempt of court if she 
refused. 

His Honour was careful to stipulate he was not saying such an order (striking out the defence) 
could properly have been made, particularly bearing in mind that summary disposition is 
conventionally associated with suppressing abuses of process or suppressing vexatious or 
frivolous claims or defences, and must always be attended with caution.  But he didn’t rule it 
out. 

In Furesh, as in Hallett, no notice of a request to submit to a medical examination had 
been served, as required by Order 28 Rule 1 of the Rules, so the issue of whether or not DNA 
testing could be ordered under that provision was not decided.  His Honour Justice Newnes 
noted that “[t]he ambit of O 28 is a matter for another occasion, if it arises.” 

PRACTICAL CONSIDERATIONS 

Legal versus non-legal tests 

Sometimes the parties take no issue with DNA testing.  If that is the case, the more 
fundamental issue is how to handle the testing process. 

There are a number of laboratories that conduct these tests, Genetic Technologies and 
easyDNA being just two.  All seem to offer informal as well as formal testing procedures. 

The informal procedures simply enable the testing of samples of DNA without confirmation of 
the identity of the person providing the DNA.  These types of tests simply cannot be relied 
upon in court proceedings. 

The formal procedures have developed because of the Family Court and require the providers 
of DNA to:  

(a) obtain two passport sized photos of themselves; 
 

(b) attend a lawyer or the citizens advice bureau to have an affidavit verifying 
identity, confirming a lack of blood transfusions, leukaemia etc. witnessed; 
and 

 
(c) attend at a diagnostics centre (the closest centre will be provided by the 

laboratory) like Western Diagnostics, hand over the affidavit and the passport 
photos and have a DNA sample taken. 
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The diagnostics centre will then handle the process from there. The Doctor taking the swab 

will also swear an affidavit concerning the DNA sample. 

It is a slightly frustrating process, as the affidavit needs to be sworn on the same day but before 

the appointment where the DNA sample is actually taken.  So when you have to involve 

reluctant family members in the process, it can be hard to keep them motivated to jump through 

the hoops. Obviously, offering to cover the diagnostics and passport fees is a good start. 

 
The laboratory then records the chain of possession of the DNA samples starting from the 

Doctor taking the sample, through to the lab where it is actually processed, thereby limiting 

any argument about where the samples came from.  These processes have been adapted 

over time in response to testing required by the Family Court. 

The types of tests 

There are a number of different types of tests that can be used to assist in contentious estates 
proceedings, including: 

(a) paternity tests (marketed separately as this is a common Family Court issue) 
– approximate $800.00; 

(b) paternity tests when the child is still in the womb; 

(c) maternity tests; 

(d) reverse paternity tests (when Father no longer alive, family members can be 
tested to create some sort of amalgamation of what the Father’s DNA would 
have looked like); 

(e) sibling tests – used when it’s alleged that two people share a parent or 
parents; 

(f) Y chromosome tests – to determine if the men in the family are related – 
often used when a paternity test isn’t available; and 

(g) other relationship tests – for example testing whether or not there is a 
likelihood of an aunt/niece relationship. 

SUMMARY 

DNA can play an important role, but at present it will only assist in contentious matters if the 
parties consent, unless you want to resolve the outstanding question of the utility of Order 28 
Rule 1 of the Rules. 

 


