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General editor’s note

In this edition of Inhouse Counsel, our expert panel of authors looks at the following topical issues

for inhouse lawyers:

• The Personal Property Securities Act 2009 (Cth) (the Act) has been in force for over three

years. Louis van Aardt (Kott Gunning Lawyers) reviews the much anticipated final report

into the statutory review of the Act, which was tabled in Parliament in March 2015. The author

examined, in particular, some reform proposals in relation to the treatment of bailments as

Personal Property Securities leases and the report’s finding into simplification of the Personal

Property Securities Register.

• Ged O’Shaughnessy and Eti Abdulioglu (Australian Competition and Consumer Commis-

sion) offer some comments about the ACCC’s consumer protection priority areas, including in

relation to credence claims, some emerging issues in the online marketplace, headline pricing

and the single pricing requirements in s 48 of the Australian Consumer Law. The authors also

look at the ACCC’s current specific focus on misleading savings representations, also referred

to as “discounts of what”.

• How should inhouse counsel manage contractual interpretation disputes? Meriel Steadman

(Norton Rose Fulbright) considers some recurring issues in managing disputes, including

resourcing, document preservation, assessment of your opponent and how to avoid the

“domino” effect. The author also considers some risk mitigation strategies to prevent disputes

arising, including training, authorisation levels and company filing systems.

• Mark Waller, Danielle Davison and Michael Patane (Clayton Utz) consider some important

goods and services tax (GST) issues that can arise in making a claim under a property or

liability insurance policy. The authors discuss how risk managers (particularly those dealing

with insurance) need to avoid the potentially disastrous result of having to pay GST on an

insurance settlement payment, which is not typically recoverable from the insurer.

• The Harper review is the first comprehensive review of Australia’s competition laws and

policy in over 20 years. Ross Zaurrini and Simon Hunt (Ashurst) look at some of the key

recommendations from the draft Harper Report, including proposed changes to the joint

venture defence, and consideration of the merger clearance process. The authors also examine

a possible new “effects test” for misuse of market power and a proposal to simplify and focus

cartel prohibitions, as well as the ongoing role of the ACCC and other competition institutions.

James Halliday

General Editor

Partner

Baker & McKenzie

editorinhousecounsel@gmail.com
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PPS eh? Statutory review of the Personal
Property Securities Act — the Final Report
Louis van Aardt KOTT GUNNING LAWYERS

Background
The Personal Property Securities Act 2009 (Cth)

(Act) has been in force for over three years. However,

the Act and the Personal Property Securities Register

(Register) are considered by many to be complex,

confusing and uncertain. Small businesses, and equip-

ment hire businesses in particular, have an insufficient

understanding of the Act. This lack of understanding is

not only a risk for such businesses but is a continual

challenge for lawyers.

The much anticipated final report into the statutory

review of the Act (Report)1 was tabled before Parliament

on 18 March 2015. The Report is 530 pages in length

and contains a staggering 394 recommendations “for

improvements to the accessibility and performance of

the Act and improvements to the … Register”.2 The

review process culminating in the Report was wide-

ranging and included 171 submissions and responses

received from stakeholders including businesses, law

firms and members of the academic community.

The focus of this article is on certain key recommen-

dations relating to Personal Property Security (PPS)

leases and the Register, which, if implemented, would

improve and streamline those aspects of the PPS regime

and help de-mystify the many who are mystified.

PPS leases
The Report found that “the concept of a PPS lease,

and the consequences for an owner of goods if they enter

into a PPS lease with those goods, was the subject of far

more comments (and criticisms) in the submissions than

was the case for any other topic”.3

The Act applies to bailments by (a) a bailor who is

regularly engaged in the business of bailing goods4 and

where (b) the bailee provides value for the bailment.5

The Report highlighted the “considerable uncertainty”6

and “undesirable outcomes”7 caused the inclusion of

bailments in the definition of “PPS lease” in s 13 of the

Act and that “owners of goods who give possession of

the goods to others in the course of their business

activities have not been confident that they fall within

one of the exclusions [in s 13(2)], and have elected on

occasion to register a financing statement against a

bailee in order to ensure that they are protected”.8

The Report sensibly recommended that the Act should

not apply to a bailment if it is not an in-substance

security interest and that the definition of PPS lease in

s 13 be amended by the deletion of all references to

“bailments”.9 These changes, if implemented, would

likely be welcomed by equipment owners and lessors.

Section 13(1)(e) of the Act provides that a PPS lease

includes a lease or bailment of goods:

… for goods that may or must be described by serial
number in accordance with the regulations, if the lease or
bailment is:

(i) For a term of 90 days or more; or
(ii) For a term of less than 90 days, but is automatically

renewable, or is renewable at the option of one of the
parties, for one or more terms if the total of all the
terms might be 90 days or more; or

(iii) For a term of less than 90 days, in a case in which
the lessee or bailee, with the consent of the lessor or
bailor, retains uninterrupted (or substantially unin-
terrupted) possession of the leased or bailed prop-
erty for a period of 90 days or more after the lessee
or bailee first acquired possession of the property
(but not until the lessee or bailee’s possession
extends for 90 days or more).

The Personal Property SecuritiesAmendment (Deregula-

tory Measures) Bill 2014 proposes to amend the Act so

that leases of serial numbered goods of 90 days or more

will no longer be deemed to be PPS leases for the

purposes of the Act. The Bill is currently before Parlia-

ment. If passed it will remove para 1(e) above from the

definition of PPS lease which will bring the Act into

alignment with similar PPS regimes in New Zealand and

Canada. The Report similarly recommends that para 1(e)

in s 13 be deleted.10

If enacted, this would mean that only leases of more

than 12 months or an indefinite term would be deemed

to be PPS leases. Many businesses find the existing rules

requiring consideration of the length of the lease and the

nature of the goods complex in deciding whether to

register an interest, particularly where a business leases

multiple goods to a customer, one or more of which are
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serial numbered goods, requiring a general registration

and specific registrations against each serial numbered

good to fully protect against risk of loss. Small and

medium hire businesses in particular will benefit from

the costs savings in not having to register numerous

short term leases. The removal of the 90-day rule will

mean that owners will need to rely on their lease

agreements to show title to goods leased for a term of

between 90 days and 12 months. Such agreements will

need to be reviewed and updated to take into account the

changes (if enacted) in this regard.

Table of recommendations relevant to PPS
leases

Recommen-

dation

number

Recommendation

19 That para 1(e) of the definition of “PPS
lease” in s 13 of the Act be deleted.

20 That the definition of PPS lease in s 13 be
amended to remove all references to
“bailments”.

21 That:
• Section 13(1)(b) of the Act be deleted;

and
• The words “for an indefinite term or” be

inserted at the start of s 13(1)(d).

22 That references in s 13 of the Act to “one
year” not be changed.

23 That the Act not be amended to provide
that a lease is not a PPS lease if it ends
within one year.

24 That s 13(2)(a) not be amended to insert
“of that kind” after the phrase “regularly
engaged in leasing goods.”

The Register
The Register was itself the subject of one of the four

consultation papers issued during the last quarter of

2014 and received a total of 21 responses as part of the

review process.11 The Report highlighted the “unneces-

sarily complex”12 nature of the Register as being a real

life concern for all businesses: “it was clear from the

submissions to the review that Businesses find the

Register daunting — full of jargon, and unfamiliar

concepts. When registering a financing statement, the

Register asks them to answer questions that they cannot

readily understand. Often they cannot even understand

why the question is being asked”.13

A total of 82 recommendations regarding the func-

tion, layout and operation of the Register were given in

the Report. A key recommendation that the layout of the

Register be reviewed to simplify the Register and make

it easier to use, received unanimous support from

stakeholders. The Report advised that the Australian

Financial Security Authority (AFSA) is already looking

into this and that the relevant comments and submis-

sions will be taken into account in that process.14

The Report recommended that the following data

fields be deleted from the Register to redress issues of

confusion and utility:

• the question whether the collateral is commercial

or consumer property;15

• the question whether the collateral is inventory;16

• the question whether the collateral is subject to

control;17

• the question whether the security interest is sub-

ordinate to any other security interest;18 and

• the question whether the registration or the secu-

rity to which it relates is a PMSI.19

The Report boldly takes aim at one of the biggest

headaches of the PPS regime: the unsatisfactory rules

regarding collateral classes. Item 4(c) of the table in

s 153(1) of the Act provides that the collateral covered

by a financing statement must belong to a single class of

collateral prescribed by the regulations”. There are nine

classes, including “financial property” and “intangible

property” both of which are broken down into sub-

classes on the Register. From a practical perspective, the

problem with the collateral classes are:

• what the correct collateral class is for a particular

collateral item which may lead to multiple regis-

trations (for example, whether an interest in a trust

is “financial property” or “intangible property”);

and

• the requirement that the collateral covered by any

one registration must belong to a single class. The

Report gave the example of security to be taken

over a farming enterprise: the secured party “is

likely to need to register a separate financing

statement against each of these collateral classes:

agriculture; intangible property; motor vehicles;

and other goods. Because a registrant will under-

standably want its registration process to be as

simple (and inexpensive) as possible, this has led

in part to the practice of secured parties instead

registering overly broad financing statements against

the single collateral class “allpap” or “allpap

except””.20

The Report’s recommendations in this regard offer

what appears to be a workable alternative to the existing

model and should therefore be welcomed (see recom-

mendations 92 and 93 set out in the table below).

As a corollary to recommendation 92, the Report

highlighted the issue as to the legal effect of the free text

field given that it is not referred to anywhere in the Act.
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Recommendation 94 seeks to clarify this through an

amendment to the Act (see recommendation 94 set out in

the table below). However, the Report recommended

that completion of the free text field not be mandatory,

as a prerequisite for an effective registration.21

It is arguably unclear at present when a single

registration should include one or more grantors. The

Report recommends that a registration against multiple

grantors should only be effective to perfect a security

interest that is granted by them jointly.22 This would

remove the uncertainty but may also mean more regis-

trations are required in circumstances where they are not

currently.

Other relevant recommendations relate to clarifying

the currently convoluted rules for making effective

registrations against trusts, partnerships23 and partner-

ships with an ABN.24

Table of key recommendations relevant to
the Register

Recommen-

dation

number

Recommendation

85 That the layout of the Register, and the
order and manner in which it asks ques-
tions of a registrant or a searcher, be
reviewed in order to make the Register as
simple and easy to use as possible, particu-
larly from the perspective of an unsophisti-
cated user.

92 That item 4(c) of the table in s 153(1) and
the functionality of the Register be
amended to enable a registration to be
made against a number of collateral classes
at the same time, using a common free text
field.

93 That the collateral classes on the Register
be changed to the following 6 classes:
• serial-numbered property (with appropri-

ate sub-clauses for the different types of
serial-numbered property;

• other goods;
• accounts;
• other intangible property;
• all present and after-acquired property;
• all present and after-acquired property

except.

94 That the Act be amended to make it clear
that a registration that contains text that
describes collateral is only effective to per-
fect a security interest in the collateral that
is so described.

116 That it be made clear that a registration
against multiple grantors is only effective to
protect a security interest that is granted by
them jointly.

Other notable recommendations
Although a review of all of the key recommendations

set out in the Report is beyond the scope of this article,

legal practitioners should note the following additional

significant recommendations and consequences:

• Recommendation 10 — that the definition of

“interest” in s 10 of the Act be deleted. The

existing definition defines “interest” as including a

right in personal property. This has caused confu-

sion as to whether purely contractual rights in

addition to proprietary rights are capable of regis-

tration. Its removal would clarify this issue. How-

ever, practitioners should review security documents

and procedures to identify any contractual rights

that have been or could be registered and consider

alternatives should this definition be removed.

• Recommendation 362 — that s 588FL of the

Corporations Act be repealed. This is the 20-business

day registration rule applicable to grantors that are

companies. Its removal would mean that the

consequences for non-registration would be the

same for all grantors.

Next steps
The Act and the Register will be amended.25 How-

ever, the Report advised caution:

making major changes to legislation of this complexity is
itself a complex task. Care will need to be taken to ensure
that the changes do not inadvertently upset existing rights,
to ensure that the amended Act is internally consistent, and
to ensure that the detail of the drafting is effective.26

The Report therefore recommended that a draft amend-

ing Bill be prepared following a collaborative drafting

process involving private sector input in addition to then

releasing the draft Bill for public consultation.27

Legal advisers and businesses will need to keep

abreast of this process and consider whether consequent

amendments should be made to finance and security

documents, leases, terms and conditions and other stan-

dard agreements in due course. Updates to staff or

appropriate training may be required following any

changes to the Register and the registration process.

Louis van Aardt

Partner

Kott Gunning Lawyers, Perth

lvanaardt@kottgunn.com.au

www.kottgunn.com.au

Footnotes
1. Whittaker B Review of the Personal Property Securities

Act 2009 Final Report (2015) (the Report).
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2. Joint Media Release dated 18 March 2015 — Attorney Gen-

eral, Senator the Hon George Brandis QC and Parliamentary

Secretary to the Prime Minister, the Hon Christian Porter MP.

3. Above, n 1, s 4.3.5.1.1.

4. Above, n 1, s 13(2)(b).

5. Above, n 1, s 13(3).

6. Above, n 1, s 4.3.4.3.1.

7. Above, n 1, s 4.3.5.3.2.

8. Above, n 1, s 4.3.4.3.1.

9. Recommendation 20.

10. Recommendation 19.

11. Above, n 1, s 2.2.4.

12. Above, n 1, s 3.1.2.2.

13. Above, n 1, s 3.1.2.2.

14. Above, n 1, s 6.1.2.1.

15. Recommendation 86. See above, n 1, s 6.2.1. The definitions of

“consumer property” and “commercial property” in s 10 of the

Act was the subject of recommendation 87.

16. Recommendation 88. See above, n 1, s 6.2.2.

17. Recommendation 89. See above, n 1, s 6.2.3.

18. Recommendation 90. See above, n 1, s 6.2.4.

19. Recommendation 241. See above, n 1, s 7.7.8.11. However, see

recommendation 91 at s 6.2.5 as the sensible fall back

recommendation should recommendation 241 not be imple-

mented.

20. Above, n 1, s 6.3.1.

21. Recommendation 95.

22. Recommendation 116.

23. Recommendation 114.

24. Recommendation 115.

25. Recommendation 1 was “[t]hat the Act not be repealed, but

rather that it be amended to enable it to better achieve its

potential”.

26. Above, n 1, s 1.6.

27. Recommendation 386.
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