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General editor’s note

In this month’s edition of Inhouse Counsel, our expert contributors look at some current issues

facing inhouse counsel in relation to workplace and employment issues, including:

• Michael Byrnes and Katie Paull (Clayton Utz) consider some of the risks where employees

take to social media to express opinions with which their employers disagree. The authors

consider the inherent conflict between freedom of expression and duties to the employer and

examine some recent cases about inappropriate use of social media accounts and the

enforceability of social media policies in the workplace.

• Courts are wary of restraint clauses and frequently read them down or declare them entirely

void. David Davies (Sparke Hellmore Lawyers) considers some important issues for inhouse

counsel in drafting these clauses and other practical strategies when it comes time to enforce

them. The author looks at the legal framework within which these clauses are assessed and

offers some tips for drafting and enforcing them.

• David Davies (Sparke Hellmore Lawyers) also looks at the continually evolving law around

workplace discrimination, bullying and harassment. The author analyses emerging trends,

including some practical examples from recent case law, which reinforce the importance of

front end activities and careful management of employees’ performance or claims.

• Employers owe a duty of care to take reasonable care to avoid conduct which it can reasonably

foresee may cause injury to employees. Laura Hillman (Clayton Utz) identifies the scope of

the duty of care including the content of the reasonable foreseeability requirement. The author

considers the significance of the depth of an employee’s response to breach of workplace duty

of care and whether all workplace “mistakes” amount to a breach of duty of care.

• The first 48 hours following a major incident is a critical period for any business faced with

planning and co-ordinating the response. Sarah Harrison (King & Wood Mallesons Perth)

discusses some of the critical matters for inhouse counsel to address in the first 48 hours after

the incident including ensuring personnel safety; asking the threshold questions; notifying the

appropriate regulators and parties; following a communications strategy; managing people and

conducting and managing an investigation.

• A perennial question for employers is whether a person is a contractor or an employee. James

Mattson (Executive Lawyer) offers a brief history of the approaches to determining worker

status and examines some recent decisions of the Full Federal Court on this issue. The author

offers some practical tips on how inhouse counsel can take care to ensure every feature of the

relationship is considered to avoid the implication of an employment relationship.
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• Appropriate management of workers’ compensation claims is important given the human cost

of workplace injury and the flow-on risk management effects on the employer’s occupational

safety and health liability. Stephen Williams (Kott Gunning Lawyers) offers some practical

tips in managing these claims, with particular reference to the Western Australian workers’

compensation legislation.

James Halliday

General Editor

Partner

Baker & McKenzie

editorinhousecounsel@gmail.com
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How to manage workers’ compensation claims:
a Workers’ Compensation and Injury
Management Act 1981 (WA) perspective
Stephen Williams KOTT GUNNING LAWYERS

The management of workers’ compensation claims is
perhaps something not usually considered, in depth, by
inhouse counsel. This may be for a number of reasons,
including the fact any financial liability ultimately rests
with an employers’ indemnity insurer. It is, however, an
area of law inhouse counsel should make themselves
familiar with, given the human cost of workplace injury
and death and given that failure to manage this liability
may impact significantly on the bottom line.1 Appropri-
ate management of workers’ compensation claims will
also have a flow-on risk management effect on an
employer’s liability under occupational safety and health
legislation.2

Workers’ compensation is a “no fault” scheme cov-
ering workplace injury and death, compensating employ-
ees and their dependants up to certain statutory caps
which are reviewed as at 1 July each year.3 Employers’
indemnity policies also cover an employer’s liability to
pay common law damages for injuries caused by their
negligence, such damages being either capped or uncapped,
depending on the level of permanent whole person
impairment suffered by the injured employee.

The legislation had its genesis in Western Australia
with the Workers’ Compensation Act 1912 (WA). Its first
major review came about in 1981 and the state presently
operates under legislation enacted then4 and amended
many times since. In 1976, Stephen J of the High Court
famously commented on the 1912 legislation saying:5

The accumulated scar tissue of sixty-five years of frequent
amendment, aggravated rather than aided by the cosmetic
device of successive reprints, makes unrewarding the
search for any underlying pattern likely to reveal legislative
intent …

We are presently labouring under the scar tissue of
34 years of amendment. This perhaps then was the
catalyst behind the state government’s decision to com-
mission a complete re-write of the legislation, a process

which is presently underway after lengthy stakeholder

consultation.

Against the background of impending change to the

legislation, it is therefore with some trepidation and a

degree of uncertainty that the following guidelines are

offered:

• Generally speaking, all employers in Western

Australia must either have workers’ compensation

insurance cover, or be self-insured against that

risk.6 The first point to make therefore is, ensure

you have the correct cover in place in order to

avoid any penalty for non-compliance.

• The best situation for an employer is not to have

any workplace injuries at all and so no workers’

compensation claims, so ensure occupational safety

and health in the workplace is proactive and not

reactive and that your workforce is fully engaged

in this process.

• Ensure you have an injury management system in

place.7 This is required by law. An injury manage-

ment system is a written description of the steps to

be followed when there is an injury in the work-

place. There is a template available on WorkCover’s

website.8 Alternatively seek assistance from your

insurer.

• If you are unlucky enough to have an injury occur

to an employee:

— Ensure the employee receives first aid and after

that, access to the appropriate medical treat-

ment.

— Report the incident as soon as possible to your

insurer (your insurer will supply the appropri-

ate form) and, if required, to Worksafe or the

Department of Mines and Petroleum.

— Inform the employee that they are entitled to

see a medical practitioner of their choice to

obtain a First Certificate of Capacity.

— Supply the employee with a workers’ compen-

sation claim form (usually available from your

insurer) and help the employee to complete it.

— The failure by an employer to report an injury

to its insurer by supplying the First Certificate

of Capacity and the claim form within 5 work-

ing days is an offence.9

• Once the claim is approved, the injured employ-

ee’s medical treatment will be paid for as well as
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any required vocational rehabilitation. Any inca-

pacity for work due to the injury will also be

compensated for by weekly compensation pay-

ments.10

• Do not then make the mistake of leaving the

claims management process in the hands of your

insurer. It is recommended that you maintain close

contact with the injured employee to check on

their progress and to make arrangements for them

to remain at work, if at all possible, or return to

work as soon as medically appropriate. Also

maintain close contact with your insurer and

provide them with assistance in managing the

claim.

• Remember the key provisions of the Act are to:

— ensure the payment of compensation to injured

employees;11 and

— manage employees’ injuries in a manner directed

at enabling them to return to work.12

• Also remember an injured employee’s right to

ongoing employment is protected.13

• An employee’s entitlement to ongoing weekly

payments is also protected and any unlawful

interference with them is an offence.14 An employ-

ee’s weekly payments can only be varied in the

following circumstances:15

— the employee consents;

— an arbitrator has ordered the variation;

— the employee has returned to work;16 and

— a medical practitioner has certified that the

employee has total or partial capacity for work

or that the incapacity is no longer a result of the

injury and a copy of the certificate together

with at least 21 clear days prior notice of the

intention of the employer to vary the weekly

payments has been served by the employer

upon the employee and the employee has not

challenged that notice within that timeframe.

Given the complexity of the legislation (it runs to

over 400 pages) this can only be a very brief overview

of an employer’s obligations.

It is perhaps salutary to note this year’s Key Work

Health and Safety Statistics, Australia, published by

Safe Work Australia17 noted the following alarming

statistics; 531,800 claims made nationwide, of those

there were 117,815 serious claims and 196 fatalities and

all at a total cost of about $60.6 billion.

However, with an appropriate focus on risk manage-

ment and workplace safety and a timely and ongoing

engagement with the workers’ compensation system,

in-house counsel should be well equipped to deal with

any claims.

Stephen Williams

Partner

Kott Gunning Lawyers

swilliams@kottgunn.com.au

kottgunn.com.au
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