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General Editor’s note

Caterina Cavallaro SYDNEY WATER CORPORATION

In-house counsel regularly face questions from their

organisations with respect to employment issues. In this

month’s edition, we focus on this important area includ-

ing:

• Issues surrounding workplace surveillance have

been growing over the past decade. Rapid changes

in technology, and the ease with which such

technology can be accessed by employers and

employees, have led to new challenges.

Trent Sebbens, Ming-Yee Ma and Cindy Lam

(Ashurst) outline the key considerations for in-house

counsel when managing surveillance in the work-

place.

• Effective performance management is used to

form decisions about performance, promotion,

remuneration and, if needed, disciplinary action

and termination of employment. Sathish Dasan

and Virgina Liu (Norman Waterhouse Lawyers)

consider the use of performance management and

effective performance management processes.

• As more and more businesses make increasing use

of contracting arrangements, it is more critical

than ever for in-house counsel to understand

what’s driving the change and the regulatory

environment. Maree Skinner (DibbsBarker) exam-

ines these changes and considers the tests to

determine whether workers are genuine indepen-

dent contractors, as well as the risks for getting

this wrong.

• There have been continued developments in the

law concerning Fair Work Act 2009 (Cth) protec-

tions. Annie Smeaton (Cooper Grace Ward

Laywers) focuses on some recent developments

in adverse actions under the Fair Work Act. The

article includes practical considerations and pro-

vides a payout and penalty update.

• Belinda Winter and Sandra Barry (Cooper Grace

Ward Lawyers) consider the issue of redundan-

cies, including examining what is a genuine redun-

dancy and providing practical tips for implementing

and communicating redundancies.

• In Govier v UnitingCare Community,1 the High

Court granted special leave for Ms Govier to

appeal to the High Court to determine whether her

ex-employer, UnitingCare, owed her a duty of care

when investigating a physical fight between her

and another employee in 2009. Michael Baldwin

and Claudia Lewin (Kott Gunning Lawyers)

provides a snapshot of this upcoming case.

In addition to employment issues, this issue also

focuses on practical legal issues:

• Maha Chaar (Norton Rose Fulbright) provides a

set of practical legal drafting tips and consider-

ations for in-house counsel.

• Graham Roberts (Cooper Grace Ward Lawyers)

examines waiver of legal professional privilege

and provides tips for in-house counsel including

looking at board minutes and meetings, partial

disclosure and voluntary disclosure.
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Footnotes
1. Govier v UnitingCare Community [2017] HCATrans 183.
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High Court to determine employer’s duties
during workplace investigations

Michael Baldwin and Claudia Lewin KOTT GUNNING LAWYERS

The High Court will soon consider whether the duty
of care that an employer owes to their employees
extends to the way the employer conducts an investiga-
tion into an employee’s behaviour.

In Govier v UnitingCare Community,1 special leave
was granted for Ms Govier to appeal to the High Court
to determine whether her ex-employer, UnitingCare,
owed her a duty of care when investigating a physical
fight between her and another employee in 2009.

Ms Govier was attacked by another employee in the
workplace, and was hospitalised for physical and psy-
chiatric injuries. While still in the hospital, the appellant
received a letter from her employer informing her that an
investigation was being conducted into the incident,
standing her down on full pay and requiring her to attend
an investigative interview the following day. The appel-
lant was certified as completely incapacitated and unfit
for work for a month after the attack and was too unwell
to attend the meeting. The employer asked her to attend
a meeting 3 days later, but she was again too ill to attend.

The appellant then received a second letter from her
employer informing her that as she had refused to attend
the meetings, they had made preliminary findings against
her and gave her notice to show cause as to why she
should not be terminated. The appellant never returned
to work and was ultimately terminated.

The question the High Court will determine is whether
UnitingCare breached a duty of care to the appellant
when sending her those letters, which she argues wors-
ened the psychiatric injury she received from the attack
itself.

The outcome of this case has the potential to have a

major impact on the way that employers conduct work-

place investigations. If employers are required to ensure

that the conduct of the investigation does not breach a

duty of care, it is likely that even more serious consid-

eration will need to be given to things such as the timing

and wording of warnings and notices. In addition,

employers may need to assess the reaction of the

employee in question to any investigation, in order to

foresee any potential damage an otherwise standard

investigation could have on a struggling employee.
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